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Planning for Non-U.S. Citizens

The world that we all inhabit is becoming increasingly complex andinterwoven. Some persons live and work in more than one
country, and many families have family members who reside inmultiple countries around the world. Individuals are choosing
towork outside of their home country for economic, political and quality - of-life reasons. Businesses and investors are also
diversifying their holdings around the globe. Persons who are not U.S. citizens, such as permanentResident Aliens (e.g., green
card holders and their immediate family members) and Nonresident Aliens, arefaced witha challengingestate tax planning
environment when they acquire assets in the U.S. Manynon-U.S. citizens falsely believe that assets owned outside of the US.
are not subject toU.S. federalestate taxattheirdeath. Infact, most non-U.S. citizens willbe subject to not only U.S. federal
estate taxbut also estate taxes of one or more foreign nations. Therefore, itis critical for non-U.S. citizens to understand
their situation.

Who is Subject to the U.S. Estate and Gift Tax?

The federal gift and estate taxlaws that apply to U.S. citizens also apply to non-U.S. citizens, who are further categorizedas
either Resident Aliens or Nonresident Aliens. Whether anon-U.S. citizenis a resident for transfer tax purposes depends on
his or her "domicile.” The domicile testconsidersseveral subjective factors, including how long thenon-U.S. citizen has been
inthe U.S., how frequently he/she travels abroad, and especially his/her intent toremain in the U.S., often tied towherethe
non-U.S. citizen's immediate familyis located. (This test is different from the “greencard” and “substantial presence” tests
that are used to determine residency for incometax purposes.)

* AU.S.Citizenis anindividual born or naturalized in the U.S. and subject toits jurisdiction. The unified estate and gift
taxisimposed on a citizen's taxable estate, which includes all assets wherever situated inthe world.?

* AResident Alienis anindividual whois not a citizen of the U.S. but is a lawful permanent resident? of the U.S. The
unified estate andgift taxis imposed on aResident Alien's taxable estate, which (like a U.S. citizen) includes all assets
wherever the property is situated in the world.

¢ ANonresident Alienis anindividualwhois not a citizen of the U.S. and whose domicile is outside theU.S. Therules
differ considerably for Nonresident Aliens.

o Estate tax —Estate taxmay apply to transfers of both tangibleand intangible property situatedor deemed
situated withinthe U.S. upon a Nonresident Alien’s death. Certainintangible assets, however, arenot
considered as havingaU.S. situs, such as stockin foreign corporationsand proceeds from alife insurance
policy insuring the life of a Nonresident Alien.

o Gifttax—Nonresident Aliensare subject to gift tax on gifts of property situated in the U.S. and generally are
not taxed on gifts they make ofintangible property, even though it may be considered located inthe U.S.
Intangible U.S. property for gift tax purposes includes U.S. bank accounts (providedthe accountis not
connectedwith a U.S. trade or business), cashin U.S. brokerage accounts, bondsissued inthe U.S. and stock
in domestic corporations. Categorization of interests in partnerships or LLCs is unclear.

U.S. Gift and Estate Tax Exclusions

The following tables summarize the amounts in 2022 that canbe transferred gift and estate tax-free. When engagingin
transnational planning, it is important to consider not only the status of the transferor, but also the status of the transferee.

1 IRCS§2001;Treas.Reg.§20.2031-1.

2 Treas. Reg. §20.2031-1 (includes green card holders and individuals who satisfy the substantial presence test).
3 IRC §2105.
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Froma U.S. Citizen or

Froma Nonresident Alien

ToaUS.Citizenor
a ResidentAlien

a ResidentAlien

e Spouse:
Unlimitedmaritaldeductionifa U.S. citizen
spouse or $175,000 annual exclusion ifa
non-U.S. citizen spouse

* Non-Spouse:
Annual exclusion—$17,000
Lifetime exclusion—$12,920,000

(U.S. situs property)

e Spouse:
Unlimitedmaritaldeductionifa U.S. citizen
spouse or $175,000 annual exclusion ifa
non-U.S. citizen spouse

* Non-Spouse:
Annual exclusion—$17,000
Lifetime exclusion—N/A

ToaNonresidentAlien

e Spouse:
Annual exclusion—-$175,000

Lifetime exclusion—$12,920,000
* Non-Spouse:

Annualexclusion—$17,000

Lifetime exclusion—$12,920,000

* Spouse:
Annual exclusion—$175,000

Lifetime exclusion—N/A

* Non-Spouse:
Annualexclusion—-$17,000
Lifetimeexclusion—N/A

Estate Tax

FromaU.S. Citizen or

From aNonresidentAlien

ToaUS.Citizenor
a ResidentAlien

a ResidentAlien

* Spouse:
Unlimitedmaritaldeductionifa U.S. citizen
spouse or unlimited amount to a Qualified
Domestic Trust if a non-U.S. citizen spouse
¢ Non-Spouse:
Basic exclusion—$12,920,000

(U.S. situs property)

¢ Spouse:
Unlimitedmaritaldeductionifa U.S. citizen
spouse or unlimited amount to a Qualified
Domestic Trust if a non-U.S. citizen spouse
* Non-Spouse:
Exclusion — $60,000*

ToaNonresidentAlien

* Spouse:
Basic exclusion—$12,920,000

* Non-Spouse:
Basic exclusion—$12,920,000

* Spouse:
Exclusion — $60,000*

* Non-Spouse:
Exclusion — $60,0004

Estate Planning Strategies for Non-U.S. Citizens

Pre-Permanent Resident Planning Opportunities

Permanent ResidentAliens of the U.S. are treated essentially the same as U.S. citizens. Such will beliable for U.S. estate and
gift tax on their entire worldwide assets (and may pay U.S. income tax on theirworldwideincome per an objective test based
on number of days within the U.S. over athree-year period).

Once a U.S. person for tax purposes, it is difficult to avoid U.S. estate and gift tax. There arestandard estate planning
techniques available to U.S. citizens to reduce and minimize such taxes, but thesepalein comparison to the estate planning
available before one becomes a permanent resident. The most significant estate planning technique involves pre -
immigration planning. At its core, pre-immigration estate planning involves retitling assets and/or moving assets into limited
liability companies, trusts or other estate planningstructures where the assets are not subject to U.S. estate or gift tax.

There are two major pitfalls to becoming apermanent U.S. resident. The firstis that, for a married couple both of whom are
U.S. citizens, assets can bemoved freely betweenspouses without payinggift tax (during life), and without paying estate tax
(onthe death of the first spouse). The U.S. estatetax grants anunlimitedmarital deduction for these gifts and transfers
between spouses. Ifthe spouse receiving the assets is not an actual U.S. citizen, the tax-free amount that can be transferred

4 The unified credit for the estate of a nonresident alienis $13,000, which translates to an applicable exclusion amount of $6 0,000.
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is not an unlimited amount butratheronly $175,000 (for 2023; adjusted annually for inflation). This is true even if the surviving
spouse is a permanent resident.

The second major pitfallinvolves any decision toleave the U.S. There existsan expatriation tax (commonly referred to as the
exit tax) that a permanent resident must pay upon surrendering the permanent resident status. This tax essentiallyisa
capital gains tax on the appreciation of any assets owned by the permanent resident,® including any appreciationthat
occurred prior tobecoming a permanent U.S. resident. Itis basically the same tax thatapplies toU.S. citizens who renounce
U.S. citizenship.

Nonresident Alien Planning Opportunities

Generally, only aNonresident Alien's assetsthatare considered located in the U.S. will be subject to federal estate taxand
they only get to shelter $60,000 from U.S. estate tax. Federal estate taxes aretaxed on a graduated scale for Nonresident
Aliens beginning at 26 percentand reaching the maximumtax rate of 40 percent on U.S.-based assets in excessof
$1,000,000. Nonresident Aliens with substantial U.S.-based assets face significant estate tax liability on transfers of this
property upondeath.

A Nonresident Alienis only subject to gift tax when gifting either real property or tangible personalproperty locatedin the
U.S.at the time of the gift. Therefore, the physical location of the property at the time the gift is made determines whether or
not the property is subject to U.S. gift taxes. Examples of tangible personal property include cash, jewelry, paintings and
automobiles. However, a gift ofintangible property by a Nonresident Alien is not subject to U.S. gift taxes even if the property
is situatedinthe U.S.

Though annual gift tax exclusions of $17,000 (in 2023) are allowed for non-spousal gifts made by Nonresident Aliens, they
cannot gift split.” Gift splitting is only allowed if both spousesare either U.S. citizens or permanent resident aliens.
Furthermore, since the unlimited maritaldeductionisnot available, an increased annual exclusion amount—sometimes
referredtoas a “super” annual exclusion—isprovided for present interest gifts toanon-U.S. citizen spouse who otherwise
would have qualified for the marital deduction.® For 2023, the exclusion amount is $175,000 (adjusted annually for inflation).®

For Nonresident Aliens, U.S. gift and estate taxesonly apply to property situated inthe U.S. However, gift tax situs rules are
different than estate tax situs rules, meaning thereare types of properties that are deemed to be U.S. situs property for
estate tax purposes, but not for gifttax purposes. The disparities amongthese situs rules provide unique planning
opportunities for the Nonresident Alien.

Qualified Domestic Trusts

The use of a Qualified Domestic Trust (QDOT) may be appropriatefor a married couple when one of the spousesis a non-U.S.
citizen. AQDOT allows a decedent's estate to defer estate tax on property passing toa non-U.S. citizen spouseuntilthe
non-U.S. citizen spouse’s death. Accordingly, it ensures that QDOT property willeventually be subject to federal estatetax.

AQDOT must meet the following requirements:

¢ The executor must make anirrevocable election by attaching a statement to the estatetaxretum. The election
cannot be made on anyreturn filed morethan one yearafter the due date (including extensions).

e Thetrust must be created perthe laws of the Unites States, a state, the District of Columbia, or a foreign jurisdiction.
*  Thetrust must require at least one of the trustees tobe a U.S. citizen or domestic corporation.

¢ TheU.S.trustee mustbe able to withhold tax from principal distributions to thenon-citizen spouse.

5 IRC § 877A(a)(1)

6 IRC §2501(a)(2)

7 IRC §2503(b); IRC §2513(a)(1)

8 IRC §2523(i)(2)

9 Rev. Proc. 2022-38, Section 3.43(2)
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e Property passingto the QDOT must separately qualify for the maritaldeductionunderInternalRevenue Code (IRC)
§2056. This means thatit must beincluded in the surviving spouse’sestate.

*  A"small QDOT" (with assets of $2 million or less as of the decedent’s date of death) may not have morethan35
percentinreal propertylocated outsidethe U.S. as of the last day of its tax year.

e A"large QDOT" (with more than $2 millionin assets asof the decedent's date of death) musthave a "bank” as at least
one of its trustees. AU.S.branch of a foreign bank may qualify ifatleast one U.S. co-trusteeis therealways. IfU.S.
co-trusteeis anindividual, he/she must furnish a bond equal to 65 percent of the trust’s value at decedent’s death.

Estate taxisimposed on distributions of principal made during the survivingspouse's lifetimeand on the value of all property
remainingin thetrust on the surviving spouse’s death. The taxalsoisimposed ifaperson other thanaU.S. citizen or
domestic corporation becomes atrustee of the trust, or if the trust otherwise ceases to meet requirements ofa QDOT.
Thereis an exception allowing for tax-exempt “hardship” distributions, that is, in response to animmediate and substantial
need relating to thehealth, education, maintenance, or support of the spouse or anyone the spouseis legally obligated to
support. The amount of estate taxis the additional amount that would have been due had the property beenincludedinthe
decedent spouse’s estate. The estate taxon QDOT distributions is due on thefifteenth day of the fourthmonth of the
calendar yearfollowing theend of the calendar year inwhich the taxable event occurs.

The basis of property is adjusted to the date of death value. However, basis in ataxable distribution is adjusted upward to
account for estate tax paid on the growth in value of the property occurringafter the first spouse’s death. For example, if
property worth $1 millionis placed ina QDOT and later paid to the surviving spouse when ithas appreciated to $1.3 million
upon distribution, it will be estatetaxedat theincreased value of $1.3 million. The recipient willreceivea basis adjustment for
estate tax paid on the $300,000 valueincrease from the date of death to the later distribution for a total basis of $1.3 million.

Ownership Interest of Life Insurance Policy on Own Life

EstateTax

Unlike a U.S. citizen, aNonresident Alien may individually own a lifeinsurance policy insuring his or her own life and the death
benefit will not be subject to U.S. estate tax.!° This treatment is available regardless of where the issuing insurance company
is located and without regard to the location of the beneficiary.

Gift Tax

Alife insurance policy owned by and insuring the life of a Nonresident Alien will not be subject to U.S. gift tax. It will alsonotbe
subject to a three-year lookback if the donor dieswithin threeyears of givingthe life insurance policy to another.

Ownership Interest of Life Insurance Policy on Life of Another

EstateTax

Thereis no definitive ruleregarding a Nonresident Alien’s ownership of a life insurance policy insuring thelife of another,
whether a resident or nonresident. As such, there is aquestion as to whetherthe unmaturedcontractis deemedlocatedin
the U.S. for estate tax purposes. The situs rule dictates thatthe location of the policy for U.S. estate tax purposes willdepend
on the location of the issuer of the policy. In other words, the answer hingeson whether the insureris domestic or foreign.
The U.S.Internal Revenue Code sets forth thoseassets that are specifically excluded from estate tax for a Nonresident Alien;
it provides that where a deceased Nonresident Alien owned a policy on his/her life, the death benefit willnot be considered
U.S. situs property and thuswill not be subject to estate tax.!! Thus, where a deceased Nonresident Alienowned a policy on

10 IRC §2105(a); Treas. Reg. § 20.2105-1(g)
11 IRC §2105
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the life of another, the fair market value of that policy would be included in the estate of a Nonresident Alien, provided the
policy was issued by a U.S. lifeinsurance company.

Gift Tax

Although exempt from gift taxes, a gift by a Nonresident Alien of a life insurance policy on the life of anotherissued by a U.S.
life insurance company madewithin threeyears of his/her deathmay resultin the fair market value of the policy on the life of

another beingincludedin his/her gross estate for estatetax purposes, same as when a giftis made by a U.S. citizen or
resident.

Ownership of U.S.-Based Tangible Personal Property

You will recall that only a Nonresident Alien’s U.S. situs property will be subject to gift tax. Therefore, to minimize gift tax, a
Nonresident Alien may remove U.S.-based tangible property from the U.S. prior to making a gift of such property.
Alternatively, a Nonresident Aliencan converttangible property into intangible property prior to making a gift of such
property. For example, a Nonresident Aliencan converttangible property such as cashintointangible property by simply
depositingitintoa U.S. bank account—whichis consideredintangible property. Alternatively, a Nonresident Alien can
contribute tangible property to aforeignbusiness entity and make gifts of business interests, which are also considered
intangible property, that can be transferred free of federal gift taxes. Note that theIRS may collapsethese stepsiftheyare
undertaken in a short period of time and treat the entire transaction as taxable underthe step-transaction doctrine,and
therefore some time should elapse while these planning strategies are utilized.*?

Estate and Gift Tax Treaties

The U.S. has entered into an estate and/or gift tax treaty with a select number of countries. The U.S. has a gift tax treaty with
Australia, Austria, Denmark, France, Germany, Japan, and the United Kingdom. The U.S. has an estate tax treaty with
Australia, Austria, Denmark, Finland, France, Germany, Greece, Ireland, Italy, Japan, Netherlands, South Africa, Switzerland,
andthe United Kingdom. Additionally, some countries that lack an estatetax have estatetax provisions in theirincometax
treaty with the U.S., such as Canadaand Israel.

These treaties, in general, allow a citizen of one of the treaty countries who owns property to avoid the possibility of both
countries taxing the same assetat thetimeof death. AsfarastheU.S. estatetaxis concered, a treaty might reduce or
eliminate such tax on the U.S. property of a nonresident alien. Furthermore, a tax treaty with the U.S. may govern where
property is considered situated.

12 DeGolshmidt-Rothschild v. Comm'r, 168 F2d 975 (2d Cir. 1948).

This writing is provided for informational purposes only. New York Life Insurance Company, itsagents and itsemployees may not provide legal, tax or
accounting advice. Individuals should consult their own professional advisors before implementing any planning strategies. The Nautilus Group® is a service
of New York Life Insurance Company. Membership islimited exclusively to the company’s agents.

This tax-related discussionreflects an understanding of generally applicable rules and was prepared toassistin the promotion or mar keting of the
transactions or matters addressed. It is not intended (and cannot be used by any taxpayer) for the purpose o f avoiding any IRS penalties that may be imposed
upon the taxpayer. Unless otherwise noted in the material, tax specific information, such as rates, credits, exclusions, exemptions and deductio ns are specific
to 2022. New York Life Insurance Company, its agents and employees may not provide legal, tax or accounting advice. Individuals should consult their own
professional advisors beforeimplementing any planning strategies. © 2018 New York Life Insurance Company. All rights reserved. The Nautilus Group® is a
service of New York Life Insurance Company. SMRU 5018424 Exp. 12.27.2024
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